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Dutch law

employee - labour agreement:

Article 7:610 BW sub 1: ‘relationship that is for a certain period of time one person
performs services for and under the direction of another person in return for which
he receives remuneration. This article describes when we speak of a labour agreement
and the person which has the labour agreement is called an employee’.



Dutch law

self-employed - undertakings
In the Netherlands we use the definition ‘undertakings’ within the meaning of art. 101(1)
TFEU. This article says you can speak of an undertaking if they offer their services for
remuneration on a given market and perform their activities as independent economic

operators in relation to their principal.
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Dutch law

False self-employed persons:

This group needs to be classified as an employee within the meaning of EU law if his
independence is merely notional, thereby disguising an employment relationship. The
fact that they should be classified as an employee within the meaning of EU law is
established in the case Allbony



Dutch law

Collective labour agreement (CAO/CLA)

Article 1 defines ‘collective labour agreement’ for the purposes of national law and
provides as follows:

1 “Collective labour agreement” means an agreement entered into, on the one hand, by
one or more employers, or one or more associations of employers having full legal
capacity, and, on the other hand, by one or more associations of workers having full legal
capacity, which governs principally or exclusively the working conditions which must be
respected in the context of employment contracts.

2. A collective labour agreement may also relate to contracts for the performance of
specific work and contracts for professional services. The provisions in the present Law
concerning labour agreements, employers and employees shall then apply mutatis

tandis.
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Dutch law

Art. 6 mededigingswet (MW)
‘agreements between undertakings, decisions by associations of undertakings and
concerted practices between undertakings which have as their object or effect the
prevention, restriction or distortion of competition on the Netherlands market or part of it'.



Facts of the case 413/13



ARTICLE 1 OF THE LAW ON COLLECTIVE
LABOUR AGREEMENTS

‘1.  “COLLECTIVE LABOUR AGREEMENT” MEANS AN AGREEMENT ENTERED INTO
BY ONE OR MORE EMPLOYERS, OR ONE OR MORE ASSOCIATIONS OF EMPLOYERS
HAVING FULL LEGAL CAPACITY, AND ONE OR MORE ASSOCIATIONS OF WORKERS
HAVING FULL LEGAL CAPACITY, WHICH GOVERNS PRINCIPALLY OR EXCLUSIVELY
THE CONDITIONS OF EMPLOYMENT THAT MUST BE RESPECTED IN THE CONTEXT OF
EMPLOYMENT CONTRACTS.

2. ACOLLECTIVE LABOUR AGREEMENT MAY ALSO RELATE TO CONTRACTS FOR
THE PERFORMANCE OF SPECIFIC WORK AND CONTRACTS FOR PROFESSIONAL
SERVICES. THE PROVISIONS IN THE PRESENT LAW CONCERNING LABOUR
AGREEMENTS, EMPLOYERS AND EMPLOYEES SHALL THEN APPLY MUTATIS
MUTANDIS!
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_ ASPECTS GOVERNED BY THAT AGREEMENT:

* THE MINIMUM FEE FOR SUBSTITUTES

* PROVISIONS ON ‘SELF-EMPLOYED SUBSTITUTES’



=

ON 5 DECEMBER 2007/

* NETHERLANDS COMPETITION AUTHORITY ("THE NMA') PUBLISHED REFLECTION
DOCUMENT

> PROVISIONS OF A COLLECTIVE LABOUR AGREEMENT RELATING TO MINIMUM

FEES FOR SELF-EMPLOYED PERSONS ARE NOT EXEMPTED FROM THE PROHIBITION IN
ARTICLE 6 OF THE MW (LAW ON COMPETITION).
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</ Art. 101 of TFEU

S’
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1. The following shall be prohibited as incompatible with the internal market all agreements

between undertakings, decisions by associations of undertakings and concerted practices

which may affect trade between Member States and which have as their object or effect the

prevention, restriction or distortion of competition within the internal market, and in particular
those which:

(a) directly or indirectly fix purchase or selling prices or any other trading conditions;

2. Any agreements or decisions prohibited pursuant to this Article shall be automatically void.
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ARTICLE 6(1) OF THE LAW ON COMPETITION

 '/AGREEMENTS BETWEEN UNDERTAKINGS, DECISIONS BY ASSOCIATIONS OF
UNDERTAKINGS AND CONCERTED PRACTICES BETWEEN UNDERTAKINGS, WHICH
HAVE AS THEIR OBJECT OR EFFECT THE PREVENTION, RESTRICTION OR
DISTORTION OF COMPETITION ON THE NETHERLANDS MARKET OR ON PART OF IT,
SHALL BE PROHIBITED.'




Article 16(a) of the Mw

Article 6(1) shall not apply to:

‘(a) a collective labour agreement within the terms of Article 1(1) of
the Law on collective labour agreements.’
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Requirements of Albany case

* nature of the agreement

* purpose of the agreement



o C413/13

self-employed persons
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“undertakings” or “false self-employed persons”?
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QUESTIONS RAISED BY NATIONAL COURT:

~ * (1) MUST THE COMPETITION RULES OF EU LAW BE INTERPRETED AS MEANING
THAT A PROVISION IN A COLLECTIVE LABOUR AGREEMENT CONCLUDED BETWEEN
ASSOCIATIONS OF EMPLOYERS AND ASSOCIATIONS OF EMPLOYEES, WHICH
PROVIDES THAT SELF-EMPLOYED PERSONS WHO, ON THE BASIS OF A CONTRACT
FOR PROFESSIONAL SERVICES, PERFORM THE SAME WORK FOR AN EMPLOYER AS
THE EMPLOYEES WHO COME WITHIN THE SCOPE OF THAT COLLECTIVE LABOUR
AGREEMENT MUST RECEIVE A SPECIFIC MINIMUM FEE, FALLS OUTSIDE THE SCOPE
OF ARTICLE 101 TFEU, SPECIFICALLY ON THE GROUND THAT THAT PROVISION
OCCURS IN A COLLECTIVE LABOUR AGREEMENT?

e (2) IFTHE ANSWER TO THE FIRST QUESTION IS IN THE NEGATIVE, DOES THAT
PROVISION THEN FALL OUTSIDE THE SCOPE OF ARTICLE 101 TFEU IN THE CASE
WHERE THAT PROVISION IS (ALSO) INTENDED TO IMPROVE THE WORKING
CONDITIONS OF THE EMPLOYEES WHO COME WITHIN THE SCOPE OF THE
COLLECTIVE LABOUR AGREEMENT, AND ISIT ALSO RELEVANT IN THAT REGARD
WHETHER THOSE WORKING CONDITIONS ARE THEREBY IMPROVED DIRECTLY OR \/
ONLY INDIRECTLY?'
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< Opinion Advocate-general

Advocate-general N.Wahl




Analysis <

-As to the substance of the case, the referring court essentially seeks
guidance as to whether the ‘Albany exception’ (6) may apply to a
collective agreement such as the CLA atissue.

-In their observations, the Czech and Netherlands Governments argue, as
does the Commission, that the Court should answer that question in the
negative, whereas FNV argues that the Court should answer in the
affirmative.

The Advocate General will examine that issue from two complementary J

angles.
N~ & S I



—

Argument of the FNV

A contract such as the CLA at issue is entirely covered by the Albany
exception — and therefore falls outside the scope of Article 101(1)
TFEU — merely because it is concluded in the form of a collective
agreement. The fact that some provisions of that agreement regulate
the working conditions of self-employed persons would be irrelevant in
that regard.



The First Complementary Angle

Advocate General: Cannot agree

The Albany exception does not cover contractual provisions
concluded on behalf of and in the interests of self-employed
persons

Collective agreements do not fall within the scope of Article 101 TFEU
when two cumulative conditions are met: (i) they are entered into in the
framework of collective bargaining between employers and employees (‘the —
first condition’), and (ii) they contribute directly to improving the ¢
employment and working conditions of workers (‘the second condition’).

A R/
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—~ The status of self-employed persons and the status of workers are, . _

for the purposes of the EU competition rules, fundamentally
different and, ipso facto, cannot be equated.

Self-employed persons are, under the EU competition rules,
undertakings. Accordingly, as mentioned above, a trade union
acting on behalf of self-employed persons is to be regarded as an
‘association of undertakings’ within the meaning of Article 101
TFEU.



—

" An interpretation of Article 101 TFEU grounded in the well-established
case-law of the Court suggests that provisions negotiated and included
In an agreement, on behalf of and in the interests of self-employed
persons, cannot a priori be immune from review under the EU
competition rules.

The Netherlands Government stressed at the hearing, the status of self-
employed persons is clearly different from that of workers, not only

under the EU competition rules, but, more generally, under the scheme

of the EU Treaties. As a result, the social policy considerations which

justified the Albany exception for workers cannot be considered valid

with regard to the self-employed. =/

C NS (U - )



//. .
. "\...q‘,,‘.a‘/

-~ Development of the economic activities carried out by the self-employed, on the other hand, falls

within the European Union’s competences in the field of industrial policy, as provided for in Article
173 TFEU.

Article 173 TFEU

The Union and the Member States shall ensure that the conditions necessary for the
competitiveness of the Union's industry exist.

For that purpose, in accordance with a system of open and competitive markets, their action
shall be aimed at:
— speeding up the adjustment of industry to structural changes,
— encouraging an environment favourable to initiative and to the development of undertakings
throughout the Union, particularly small and medium-sized undertakings,
— encouraging an environment favourable to cooperation between undertakings,
— fostering better exploitation of the industrial potential of policies of innovation, research and
technological development.
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~_ One of the key features of any employment relationship is the

subordination of the worker to his employer. The employer is not
only empowered to give instructions and direct the activities of his
employees, but he may also exercise certain powers of authority
and control over them.

It is barely necessary to point out that, while self-employed
persons offer goods or services on the market, workers merely
offer their labour to one (or, on rare occasions, more) particular
employer(s).



“ Therefore, the legal and economic reasons which justify the Albany
exception are not valid in the case of self-employed persons. (21)
This is why a complete and a priori exclusion from the scope of
Article 101 TFEU for collective agreements negotiated on behalf of
and in the interests of the self-employed is inconceivable to me.

That said, another argument put forward by FNV calls for
discussion.



The Second Argument of FNV

Workers and self-employed persons are not alike,
despite traditional distinctions becoming blurred



In today’s economy, the distinction between the traditional —
categories of worker and self-employed person is at times
somewhat blurred. The Court, in fact, has already had to examine

a number of cases in which the working relationship between two
persons (or one person and one entity) did not — because of its
peculiar features — fall neatly into one or other category,

displaying features characteristic of both.

| take account of the fact that there are some self-employed
persons who, in terms of their professional relationship with actual _
or potential customers, are in a position rather similar to that ¢

typically existing between a worker and his employer.
N ht 4



"he purpose of collective agreements is to set certain standards
that, as such, apply across the board to all situations falling within
their scope. Thus, they are meant to cover a whole category of
professionals, irrespective of the specific situation of an individual
or of the peculiar circumstances in which an individual might take
up certain employment opportunities.

Importantly, self-employed persons may also have profoundly
diverging approaches to the prospect of being subject to provisions
binding for them all as a group.



“ Against that background, one could perhaps argue that provisions
In a collective agreement concluded on behalf of and in the
Interests of self-employed persons should be covered by the
Albany exception when applied to self-employed persons who are
In a situation comparable to that of workers, but not be covered by
the exception when, conversely, applied to situations where those
similarities do not exist.

In my view, however, that would not be a tenable solution.



~ Conclusion of the first Angle -

| take the view that collective agreements which contain provisions
negotiated on behalf of and in the interests of self-employed
persons are not, and should not be, covered by the Albany
exception. Indeed, | believe that those contractual provisions
cannot be excluded outright from the scope of the EU competition

rules.



The second complementary angle

‘| will examine whether or not that exception applies when, despite regulating the
working conditions of self-employed persons, the provisions in question have been
negotiated, and included in a collective agreement, on behalf of and in the interests of
workers.’



Argument of the Dutch goverment

‘Only provisions designed to contribute directly to improving the working conditions of
employees are covered by the Albany exception. In their view, however, that pre-
requisite is not satisfied with regard to the contractual provisions in question. Those
provisions would, if anything, contribute to improving those conditions only indirectly,
that is, by creating more employment opportunities for workers.’



//. .

The second complementary angle

The advocate-general agrees on the fact that it needs to be a direct effect. He has 3
main arguments:

1. European case law
2. The purpose of the Albany case
3. No valid reason to afford such far-reaching legal protection
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The argument of the FNV

The FNV argues that the purpose of the provisions in question was to improve the
working conditions of the employees concerned. In particular, the objective pursued
by those provisions was to prevent social dumping.



the second complementary angle

‘| agree with FNV that the protection of current and future employment opportunities for
workers is a matter which may be regarded as a direct improvement of their
employment and working conditions. | believe that the risk of social dumping may clearly
and immediately affect those conditions.’



First argument

/
It will benefit the

employees in the end

N

4

Having a safe and
stable

employment is clearly,
for workers, even more
important than the
improvement of working
hours

The elimination of wage
competition between workers
implies that an employer can
under no circumstances hire
other workers for a salary
below that set out in the
collective agreement.
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2 Second argument

‘Another reason is that the possibility for employers to replace workers with other
individuals in respect of whom they do not have to apply the working conditions laid
down in the relevant collective agreement may significantly weaken the negotiating
position of workers.’



//. .

European law

“This position is supported by the case-law of the Court and can also be found, expressed
as a principle, in EU legislation. The Court has consistently stated that the objective of
preventing social dumping may, in principle, constitute an overriding requirement in the
public interest which is capable of justifying a restriction on the fundamental freedoms.
This is true with regard both to restrictions introduced by means of a Member State
measure, and to those created as a result of collective action taken by workers.’



Conclusion of the second angle

‘| conclude that provisions designed to prevent social dumping, which are negotiated and
included in a collective agreement on behalf of and in the interests of workers, are in
principle to be regarded as improving directly their employment and working conditions,
within the meaning of the Albany line of cases.’



Consideration of the situation at issue

The referring court has to decide whether that agreement has been entered into for the
benefit of musicians who are employed by the orchestras represented by the VSR or,
alternatively, whether the CLA at issue is primarily intended to restrict competition
between self-employed persons and should consequently fall outside the scope of the
Albany exception. This cannot be determined in abstracto, merely on the basis of the
allegations made by the parties who signed the agreement, but needs to be determined
in concreto.



2 Aspects to inquire

1. The national court should determine whether there exists a real and serious risk of

social dumping, and, if so, whether the provisions in question are necessary to
prevent such dumping.

2. The national court must investigate the scope and thrust of the provisions in question,
that is to say, whether they go beyond what would seem to be necessary to achieve the
objective of preventing social dumping. Contractual provisions which exceed their stated
objective can hardly be regarded as being of genuine and effective benefit to workers.
Some of those provisions cannot be considered to improve directly the employment and
working conditions of employees.

~ \_/ Q)
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Consideration of the situation at issue

Conclusion:

‘| therefore conclude that it is for the referring court to determine whether the conditions of
the Albany exception are satisfied with regard to the relevant provisions of the CLA at
issue. To that end, the referring court needs, in particular, to establish whether those
provisions improve directly the employment and working conditions of employees,

by genuinely and effectively preventing social dumping and not going beyond what is
necessary to achieve that objective.’



Final conclusion

Provisions in a collective agreement concluded between, on the one side, an association
of employers and, on the other side, trade unions representing employees and self-
employed persons, which provide that self-employed persons who, on the basis of a
contract for professional services, perform the same work for an employer as the workers
who come within the scope of that collective labour agreement must receive a specific
minimum fee fall:

— within the scope of Article 101 TFEU if they are entered into in the interests of and
on behalf of self-employed persons;

— outside the scope of Article 101 TFEU if they are entered into in the interests of

and on behalf of employees, whose employment and working conditions they directly -
improve. It is for the referring court to ascertain whether the provisions at issue directly

improve the employment and working conditions of employees, by genuinely and \/
effectively preventing social dumping and not going b@yonwat IS necessary to aShieve |
that objective. N el J.
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< The ruling of the ECJ

Jurisdiction of the Court




" Article 101TFEU is not applicable to the dispute in the main

proceedings.

The Court held that it has jurisdiction to give preliminary rulings on
guestions.

Article6(1) of the Mw faithfully reproduces Article 101(1) TFEU.

The Court has jurisdiction to answer the questions submitted



The questions referred for a preliminary ruling

A provision of a collective labour agreement does not fall within the
scope of Article 101(1) TFEU

The Court has held that agreements entered into within the
framework of collective bargaining between employers and
employees and intended to improve employment and working
conditions must, by virtue of their nature and purpose, be regarded
as not falling within the scope of Article 101(1) TFEU

—



~The agreement is the result of negotiations between an employers’
" organisation and employees’ organisation which also represent the
interests of self-employed substitutes

Self-employed substitutes perform the same activities as employees,
within the meaning of Article 101(1) TFEU they are ‘undertakings’

Advocate General in point 32 of his Opinion observed that an
organization representing workers does not act as a trade union
association and acts as an association of undertakings



~ A provision of a collective labour agreement in so far as it was concluded by an

employees’ in the name, and on behalf, of the self-employed services providers,
does not constitute the result of collective negotiation between employers and

employees, and can not be excluded, by reason of it's nature,from the scope of
Article 101(1)TFEU

It must be recalled that, according to settled case-law a service provider can
lose his status of independent trader

The term ‘employee’ for the purpose of EU law must itself be defined according
to objective criteria that characterise the employment relationship



o

The Court held that classification of a ‘self-employee’ under
national law does not prevent that person being classified as an
employee within the meaning of EU law if his independence merely
notional, thereby disguising an employment relationship (see,to
that effect,judgement Allonby,C-256/01, EU:C:2004:18, paragraph
71).



Self employed substitutes concerned in the main proceedings may
" be classified, not as ‘workers’ within the meaning of EU law, but as
genuine ‘undertakings’ within the meaning of that law.

That being said, it must be held that the minimum fees scheme put
In place by the provision in Annex 5 to the collective labour
agreement directly contributes to the improvement of the
employment and working conditions of those substitutes, classified
as ‘false self-employed'.



-

A provision of CLA, in so far as it sets minimum fees for service providers
who are ‘false self-employed’, cannot by reason of its nature and purpose,
be the subject to the scope of Article 101(1)TFEU.



— On those grounds, the Court (First Chamber) hereby rules:

On a proper construction of EU law, it is only when self-employed service
providers who are members of one of the contracting employees’

organisations and perform for an employer, under a works or service

contract, the same activity as that employer’'s employed workers, are ‘false
self-employed’, in other words, service providers in a situation comparable

to that of those workers, that a provision of a collective labour agreement,

such as that at issue in the main proceedings, which sets minimum fees for

those self-employed service providers, does not fall within the scope of i
Article 101(1) TFEU. It is for the national court to ascertain whether that is -/
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Costs

The action pending before the national court, the decision on costs
IS a matter for that court. Costs incurred in submitting observations
to the Court, other than the costs of those parties, are not
recoverable.
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The effect on dutch law

The final decision of the court Den haag:

The first claim of the FNV:

That the ‘mededingingsrecht” in cases such as those at issue here does not preclude a collective

agreement provisions requiring an employer to self-employed that have to be seen as a false self-

employed person within the meaning of the judgment of the ECJ of 5 December 2014 apply in this
case



The effect on dutch law

They only give an answer for this specific self-employed persons and not a general answer
for all the self-employed persons.

> The court assigns the first claim of the FNV




“.

The effect on Dutch law

The second claim of the FNV:

They want a press release which will announce that the mededingingswet, according to
the court does not preclude a collective agreement provision that which obliges the false
self-employed person within the meaning of the referral judgment of the ECJ of
December 4, 2014 in this case, certain (minimum) rates to be observed.



//. .

The effect on Dutch law

What they asked is basically already what is said by the ECJ and the court doesn'’t think
that the FNV has enough sufficient interest. They say we can assume that the parties
involved in this case are aware of the ECJ ruling and if they are not then FNV can tell it to
them their selves. Therefore, This part of the claim will be rejected.



2 Effect on the Ducht law

Final decision:

Declares that the ‘'mededigingswet’ does not preclude a collective agreement provision
which an employer undertakes opposite independent remplacanten referred to apply
this judgment collective provisions, to handle especially certain (minimum) rates;



Effect on the Dutch law

Are there any recent cases and how is it similair fo our case?



Conclusion




